ALBANY PORT DISTRICT COMMISSION

MINUTES OF THE MARCH 3, 2010 MEETING
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General Counsel Owens discussed with the Board Members new state regulations
from the Authorities Budget Office as relates to Acknowledgement of Fiduciary
Duty and Mission Statements/Measurement Reports. (Attachments G and H).

Executive Session —-Motion was made by Commissioner Dean, seconded by
Commissioner Tagliento which unanimously passed to enter into the executive
session to discuss potential litigation matters and the potential retention of certain
corporations by the APDC.

Motion was made by Commissioner Dean, seconded by Commissioner Tagliento,
which unanimously passed to exit executive session.

There being no further business a motion to adjourn was made Commissioner

Tagliento, seconded by Commissioner Dean and unanimously approved. Noting

that the next scheduled meeting will be Wednesday, March 24, 2010 at 12:30
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ATTACHMENT A -

ALBANY PORT DISTRICT COMMISSION COMMITTEE CHARTER

Pursuant to the Public Authorities Law, the Albany Port District Commission (the “Port”)
establishes board committees with responsibilities pursuant to this written charter.

PURPOSE

The purpose of this Committee Charter, and the resulting Committees, are to help
improve oversight, accountability, and transparency at the Port, thereby strengthening
public confidence in its operations. '

STRUCTURE/COMMITTEES

The Port shall have a Governance Committee and an Audit Committee.

1. The Governance Committee.

A.

B.

Purpose.

1.

The purpose of the Governance Committee (the “Committee”) is to
assure that the Port Board fulfills its responsibilities for the
promotion of competent, honest and ethical conduct by the Port in
all its operations and enhance public confidence in the Port.

Composition.

1.

The Committee will consist of three members, one of whom will
be the Committee Chairperson. The Committee members and
Chairperson will be designated by the Chairperson of the Port.
Board. Members of the Committee shall be “independent” as-
defined in section 2825 of the Public Authorities Law.

2. In addition to the three members, the Chairperson of the Port
Board shall be a non-voting member of the Committee.

3. Committee members shall serve annual terms and can be re-
appointed or replaced at the end of their term or in other instances,
as needed.

Meetings.

1. The Committee will meet at least twice a year. All Committee
members are expected to attend each meeting, in person or via
telephone or videoconference.

2. A minimum of three Committee members, of which two must be

voting members, must attend in order to constitute a quorum and to
hold a valid meeting.



D. Authority.

1.

The Committee has the authority to seek any information it
requires from staff, all of whom are directed by the Board to
cooperate with the Committee’s requests.

The Committee has the authority to meet with the Port’s staff as
necessary.

The Port Board shall ensure that the Committee has sufficient
resources to carry out its duties.

E. Responsibilities.

1.

The Committee shall be primarily responsible for:

a. Establishing policies to promote honest and ethical conduct
by the Port’s directors, officers and employees;

b. Keeping the Board informed of “Best Corporate Practices,”
reviewing corporate governance trends, updating corporate
governance principals and advising appointing authorities
of the skills and experience required of potential Board
Members;

c. Reviewing and updating the Port’s Code of Ethical
Conduct/written policies regarding conflicts of interest;

d. Reviewing and updating the Port’s written policies
regarding procurement of goods and services and the
acquisition of real property or interests therein;

e. Reviewing and updating the Port’s written policies
regarding the disposition of real and personal property;

f. Reporting on its proceedings at the next full meeting of the - -
Board; .

g. Reviewing the adequacy of the Committee charter
annually; and

h. Performing other activities related to this charter as
requested by the Board.

1L The Audit Committee.

A. Purpose.

1.

The purpose of the Audit Committee (the “Committee”) is to
assure that the Board fulfills its responsibilities for the Port’s
internal and external audit process, the financial reporting process
and reporting, and the system of internal controls over financial
reporting.

B. Composition.



B.

D.

I.

The Committee will consist of three members, one of whom will
be the Committee Chairperson. The Committee members and
Chairperson will be designated by the Chairperson of the Port
Board. Members of the Committee shall be “independent™ as
defined in section 2825 of the Public Authorities Law.

In addition to the three members, the Chairperson of the Port
Board shall be a non-voting member of the Committee.

Committee members shall serve annual terms and can be re-
appointed or replaced at the end of their term or in other instances,

as needed.

Meetings.

1.

The Committee will meet at least twice a year. All Committee
members are expected to attend each meeting, in person or via
telephone or videoconference. The Committee shall meet at least

annually in a separate meeting with the Port’s independent auditor.

A minimum of three Committee members, of which two must be
voting members of the Committee, must attend in order to
constitute a quorum and to hold a valid meeting.

Authority.

1.

The Committee has the authority to seek any information it
requires from Port staff, all of whom are directed by the Board to
cooperate with the Committee’s requests.

The Committee has the authority to meet with the Port’s staff,
independent-auditors or outside counsel, as necessary.
The Board shall ensure that the audit committee has sufficient
resources to carry out its duties.

Responsibilities.

1.

The Committee shall be primarily responsible for:

a. Reviewing and approving Port financial statements;

b. The appointment, dismissal and compensation of any
independent auditor employed by the Port;

c. Confirming and assuring the independence of the Port’s
independent auditor;

d. Ensuring that non-audit services are not provided by the
Port’s independent auditor;



Overseeing the work of such independent auditor, including
the resolution of disagreements with respect to, and
overseeing compliance with, accounting policies and
principles

Reviewing and overseeing the Port’s internal audit
function;

Overseeing the Port’s systems over internal controls and
risk assessment, including information technology security
and control;

Establishing procedures for the receipt, retention and
treatment of complaints received by the Port regarding
accounting, internal controls or auditing matters, including
confidential, anonymous submission by employees of the
Port of concerns regarding questionable accounting or
auditing matters;

Reporting on its proceedings at the next full meeting of the
Board;

Providing an open avenue of communication between
internal audit, the independent auditors, the Board and
staff;

Reviewing the adequacy of the Committee charter
annually; and

Performing other activities related to this charter as
requested by the Board.
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ATTACEMENT B

GUIDELINES FOR PROCUREMENT CONTRACTS

Title. The following guidelines detail the policy of the Albany Port District Commission
(“APDC”) regarding the use, awarding, monitoring, and reporting of procurement contracts.
They shall be referred to herein as the “Guidelines”.

Definitions.

A)

B)

9)

D)

E)

F)

G)

H)

Y

Y

Procurement Contract — any written agreement for the acquisition of Commodities
and/or Services.

Commodities — standard articles of commerce in the form of material goods,
supplies, products or similar items.

Services — performance of a task or tasks, which may include use of a material
good or a quantity of material goods (includes “technology” which may be a good
or Service or combination thereof).

Professional Services — any written agreement to provide a Service, including but
not limited to legal, accounting, management consulting, investing, banking,
planning, training, statistical, research, public relations, architectural, engineering,
surveying, performance (of an artistic or entertainment nature), or personal
Services of a consulting, professional, or technical nature, for a fee, commission,
or other compensation by a person or persons not providing such Services as an
officer or employee of a state agency or public benefit corporation.

Cost — as distinguished from “price,” Costs includes conversion costs, life-cycle
costs, and encompasses “price” which is the amount charged by the vendor for the
given Commodlty or Service. Cer e

Responsive —means a bidder meeting the minimum specifications or
requirements as prescribed in the solicitation document.

Responsible — term applies to a bidder’s qualifications including but not limited to
performance capabilities, financial stability, integrity, and other relevant criteria
established in applicable statutes or case law.

Best Value — basis for awarding all Service contracts to the bidder whom
optimizes quality, cost and efficiency, among responsive and responsible bidders.

Lowest Price — basis for awarding all Commodity contracts among responsive and
responsible bidders.

Invitation for Bids — “IFBs” are to be used for simple, straight-forward
procurements where cost is the most important factor and the APDC requirement




can be translated into straight-forward specifications. Commodity and simple
Service procurements will likely be able to use an IFB.

K) Request for Proposals — “RFPs” are often used for procurements where costs are
less important vis-a-vis other factors.

L) Procurement Record — this record maintains documentation concerning a
particular procurement process and the decisions made during the process. The
Procurement Record is designed to both serve and protect the APDC, the business
community and the public during and after the procurement.

III.  Policy. The goal of the APDC procurement process is to acquire Commodities and
Services that enable the APDC to fulfill its respective mission while ensuring fair and open
competition. The APDC’s procurement process is designed to: (a) guard against favoritism,
improvidence, extravagance, fraud, and corruption; (b) ensure that the results meet agency needs;
and (c) protect the interests of the public. The APDC shall award contracts only to responsive
and responsible bidders.

IV.  Responsibility for Procurement Contracts. The General Manager, or his duly
appointed designee, has the overall day-to-day responsibility and oversight regarding the
awarding and monitoring of procurement contracts.

V. State Finance Law §§139-j and 139-k (Procurement Lobbying). Pursuant to State
Finance Law §§139-j and 139-k, certain restrictions exist on communications between a
governmental entity (APDC and any other state government entity) and an offerer/bidder during
the procurement process for all contracts involving an annual expenditure greater than $15,000."
An offerer/bidder is restricted from making “contacts” from the earliest notice of intent to solicit
offers (in most instances this would be the release of an IFB or RFP) through final award and
approval of the Procurement Contract by the APDC (“Restricted Period”) to other than a staff
member (or members) designated by the APDC unless itis a contact that is included among
certain statutory exceptions. APDC employees are also required to obtain certain information
when contacted during the restricted period — this involves completing a “APDC Record of
Contact” form and placing it in the relevant Procurement Record.

The APDC must also make a determination of the responsibility of offerer/bidders. Certain
findings of non-responsibility can result in rejection for contract award and in the event of two
findings within a 4 year period, an offerer/bidder is debarred from obtaining governmental
Procurement Contracts. Further information about these requirements can be found in the
appropriate statutes and on the New York State Office of General Services website under the link
for the “Advisory Council on Procurement Lobbying.”

Additionally, certain affirmations must be provided to the APDC by bidders and certain
provisions must be contained within any contract/award resulting from this RFP.

! Limited exceptions apply to this requirement, but such exceptions are rare. APDC personnel must seek advice of
the General Counsel prior to excepting any particular procurement from these requirements.
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1. The APDC must obtain from all offerers an affirmation of understanding and
agreement to comply with the restrictions regarding permissible contacts during the
restricted period.

2. The APDC must include a disclosure request regarding prior non-responsibility
determinations in accordance with State Finance Law §139-k in its solicitation of
proposals or bid documents or specifications or contract documents, as applicable, for
Procurement Contracts.

3. The APDC must obtain from all offerers a certification that the information is
complete, true and accurate regarding any prior findings of non-responsibility.

4. New York State Finance Law §139-k(5) provides that every procurement contract
award subject to the provisions of State Finance Law §§139-k and 139-j shall contain
a provision authorizing the Governmental Entity to terminate the contract in the event
that the certification is found to be intentionally false or intentionally incomplete. An
example of such language is provided below:

The APDC reserves the right to terminate this contract in the event
it is found that the certification filed by the offerer in accordance
with New York State Finance Law §139-k was intentionally false
or intentionally incomplete. Upon such finding, the APDC may
exercise its termination right by providing written notification to
the offerer in accordance with the written notification terms of this
contract.

VI.  Requirements Regarding the Selection of Procurement Contractors.

A, -Competitive Process for Commodities and Services.

D Selection of contractors for Commodities and Services shall be made on a
competitive basis and shall depend upon the estimated or actual cost of the

Commodities or Services as follows:
Pre-Ordering

Est. or Actual Required Level Authorization
Level Cost of Competition Level Required
I Up to $300  Not Required Manager of Person

requesting purchase
and General Manager

I $301-$5,000 3 Phone Quotes Chief Financial Off
and General Manager

I $5,001 - $15,000 3 Written Quotes*  Chief Financial Off
and General Manager
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2)

>$15,000 RFP/ IFB* Commissioners

Contracts for Commodities will be awarded to the responsive and
responsible bidder with the lowest price. Contracts for Services will be
awarded on a “Best Value” Determination.

* For each procurement in levels II, ITI and IV, a Procurement
Record must be maintained to document the decisions made. All
quotes/proposals received, APDC Record of Contact Forms, and any
other records documenting the decision process must be included in
the Procurement Record.

For all procurements in levels II and 111, a Procurement Request
Form must be completed and approved PRIOR TO PROCURING
THE GOODS AND SERVICES. This Procurement Request Form is
attached at the conclusion of these Guidelines.

If there are not three vendors who provide the Service, or if the Port
was unsuccessful in having three firms provide a quote, then this must
be noted in the Procurement Record/Procurement Request Form.

All purchases, regardless of size, must be approved before ordering according
to the chart in section VI.A.1 above.

Waiver of Competition. The Commission waives the use of the competitive

procedures outlined in VI.A.1 above in the following instances:

1

2)

3)

Preferred Sources. To advance special social and economic goals, certain
providers have “Preferred Source” status under the law. Acquisitions from
these providers are not subject to competitive procurement requirements. A
list (“List”) of Commodities and Services available from Preferred Sources
and the applicable procedures are maintained by the NYS Office of General
Services at URL http.//www.ogs.state.ny.us/procurecounc/pdfdoc/pslist.pdf.

Emergencies. The role of the Port dictates that the operation be maintained on
a continuous basis without interruption. From time to time, the General
Manager may determine that emergency purchases are necessary or contracts
be executed to keep the Port safe, secure, protect life or property, and when it
is the best interest to preserve order or public health. A written explanation of
the nature of the emergency must be completed and included in the
Procurement Record. Such emergency procurements exceeding $15,000 will
be presented to the Board at its next regularly scheduled meeting.

Sole or Single Source Purchases. When only one source is available or a
single source is used, a written statement explaining the need for sole or single
source acquisition must be completed and included in the Procurement







